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Section J: Modifications and Deviations
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When the scope of requirements changes for a contract, the Federal Acquisition Regulation (FAR) specifies how to resolve those changes.  The FAR specifies an equitable adjustment (change order) or other negotiated modification to ensure that the contractor receives appropriate compensation for the work accomplished.  The FAR also requires modifications for administrative changes and when exercising options.  When this happens, the government works with the contractor to come to a mutually agreeable modification of the scope and cost for the changes.  Only the Contracting Officer has the authority to modify a contract.  
The modification process for an In-House Service Provider (IHSP) performing work under a Letter of Obligation (LOO) is similar.  This section addresses the scope change process for a LOO and the process for documenting deviations, which are changes to the cost or structure of the IHSP without an accompanying change in the scope of work.
The intended audience for this guidebook section includes the Responsible Official, Project Officer, Contracting Officer, and any other individual who initiates or supports action on a modification to a Letter of Obligation.
J.1. Policy

J.1.1 OMB Circular A-76

The following are specific sections of OMB Circular A-76 (revised) that are associated with scope changes and modifications.  If you are unfamiliar with the terms used in this Section, please refer to Section A, Competitive Sourcing Overview, and to the rest of this chapter, which covers the requirements in more detail.
ATTACHMENT B, SECTION E.4 Monitoring Performance.  Regardless of the selected service provider, after implementing a performance decision, an agency shall (1) monitor performance for all performance periods stated in the solicitation; … (4) maintain the currency of the contract file, consistent with FAR Subpart 4.8, for contracts, MEO letters of obligation, and fee-for-service agreements; (5) record the actual cost of performance by performance period; and (6) monitor, collect, and report performance information, consistent with FAR Subpart 42.15, for purposes of past performance evaluation in a follow-on streamlined or standard competition.
J.1.2 Federal Acquisitions Regulation

The following Federal Acquisition Regulation sections govern modifications:  

· FAR 2.1 - contract modification (definition)
· FAR 43.102 (policy)
· FAR 43.103 (types of modifications)
J.1.3 NIH Policy

A modification is appropriate when an external factor (such as a new customer needing services, or a change to a Government-wide policy that affects the in-house service provider) creates the need to change the Requirements Document or Performance Work Statement (PWS) in a study.  A deviation occurs when an MEO changes without a change to the work requirements delineated in the PWS or Requirements Document.  Modifications and deviations may increase or decrease the cost of the MEO.  

ICs should monitor hiring, personnel actions and FAIR Act Inventory changes, and contract requirements to identify areas where their actions may affect an MEO.  If there will be such an effect, the ICs must coordinate their actions with the Project Officer and Contracting Officer for the IHSP prior to implementation.  

Project Officers may submit requests for modification to the Contracting Officer.  All others must coordinate requests for modification with the Project Officer, who will verify the need for a modification and coordinate resources to meet the requirement.  

Contracting Officers will require the following in order to approve a modification:

· Request for Modification, including specific changes to the Requirements Document (e.g., increased workload, changed hours of service, revised performance standards, etc.)

· Certification of the availability of budgetary funds to pay for any resource increases

The Project Officer should submit complete Request for Modification packages to the Contracting Officer at least 30 days prior to the expected implementation date of the changes.

ICs should submit deviations to the Project Officer at least 21 days prior to implementation.  The Project Officer should submit deviations to the Contracting Officer at least 15 days prior to implementation.  

Contracting Officers will generally process Requests for Modification within 30 days of receiving the request.

J.2. Roles and Responsibilities

The following individuals and groups will serve as guides, resources, and key players during RD development.  Some of these individuals or groups have been involved at various times in the study and may be able to provide background information on decisions made, an understanding of the overall A-76 process, or other helpful information.  

· Contracting Officer (CO):  The Contracting Officer awarded the contract or established the LOO with the IHSP.  The Contracting Officer, as the overall authority of the contract or LOO, monitors the performance of the Service Provider, approves all modifications, verifies that the work performed meets the standards in the PWS or RD, monitors costs, makes option year determinations, issues notices of termination, and maintains the contract and competition files.  
· Project Officer (PO):  The Project Officer serves as the primary technical representative assigned to monitor the overall performance of the IHSP and is the main point of contact between the Contracting Officer and the Responsible Officer or MEO Manager.  The Project Officer has delegated contract-related authority and responsibility for ongoing performance monitoring, cost tracking, and other contract-type oversight.  The Project Officer oversees development and recommends approval of all modifications to the RD/PWS and resources required to complete work.  The Project Officer reviews new and changed requirements to determine potential changes to the scope of the PWS or RD. 
· In-House Service Provider (IHSP): The term used to describe the MEO or “as-is” organization after a decision is made in favor of the Government’s proposed organization.

· MEO Manager/Supervisors: The MEO Manager is the highest-level manager or supervisor in the MEO.  The MEO Manager oversees day-to-day efforts to ensure that the MEO accomplishes the work in the RD/PWS, including Quality Control, within the limits proposed by the Agency Tender.  The MEO Manager provides reports to the Project Officer regarding IHSP work counts and overall work effort.  The MEO Manager gathers cost data and provides quarterly cost monitoring reports to the Project Officer.  The MEO Manager documents deviations from the RD/PWS, MEO, and Technical Proposal, monitors staffing and resource requirements, and reports deviations to the Project Officer.  The MEO Manager responds to comments, complaints, requests for modification (with a proposal), and other customer input.  The MEO Manager may identify the need for a PWS modification and will report this to the Project Officer.
· Quality Assurance Evaluator (QAE): The QAE is the Government representative responsible for monitoring performance through surveillance inspections and the Quality Assurance Surveillance Plan (QASP).  The QAE is knowledgeable about the products and services of the Service Provider and able to identify deficiencies in them.  The QAE may identify the need for a PWS modification and will report this to the Project Officer.

· Commercial Activities Review Team (CART):   The CART Representatives are the NIH overall project leaders of the A-76 process.  The CART gathers and analyzes the data necessary for NIH-wide A-76 program reporting, and provides technical guidance to the Project Officer for developing tracking systems.  The Contracting Officer should inform the CART of modifications or deviations, and will provide advice to the Contracting Officer for any modifications or deviations that materially change the scope of work, the personnel required to perform the work, or the resources required.
J.3. Procedures

J.3.1 Overview

Prior to getting started on the tasks listed in this section, it may be helpful to review some of the terms and related documents discussed in this section.

· Post Competition.  The period of time following the performance decision or award; this continues for the duration of the contract or Letter of Obligation (LOO). 
· Letter of Obligation (LOO). A LOO is the formal agreement between the In-House Service Provider (incumbent organization or MEO) and the contracting office regarding the work requirements that were the basis for the competition.  It is, in effect, the Government’s “contract” with the IHSP.  It holds the IHSP accountable for the work defined in the PWS or RD and the costs “offered” to perform that work.  

· Modification.  A modification is an approved change to the scope of the IHSP’s work requirements.  Could involve changes to tasks, workload, and/or performance standards.  Modifications occur, for example, when the following changes (which do affect the work requirements in the PWS or RD) occur:
· Increased workload

· Decreased hours of operation

· Transition to electronic systems

· Deviation.  A deviation changes the structure or operations of the IHSP without changing the scope of work.  Deviations may increase or decrease the cost of the IHSP and may or may not affect performance.  Deviations occur, for example, when these changes (which do not affect the work requirements in the PWS or RD) occur:
· Scheduled promotion of a career ladder employee

· Employee leaves the organization and the position remains vacant for 6 months

· MEO hires a GS-09 instead of a GS-07 without a change in work scope
· Modifications versus Deviations.  A modification is appropriate when an external factor creates the need to change the PWS or requirements document.  A deviation occurs when an MEO changes without a change to the work requirements delineated in the PWS or Requirements Document.  Modifications and deviations may increase or decrease the cost of the MEO.  Revisions to IHSP costs due to changes in the PWS or requirements document scope are modifications, not deviations.

· Cost Ceiling.  The total cost of the proposed organization implemented as a result of an A-76 competition.  The cost ceiling is calculated using the A-76 costing rules outlined in the Circular and described further in Section C (standard competition) or D (streamlined competition) of this guide.
Figure J-1 provides a visual roadmap for addressing changes.  The paragraphs that follow provide amplification and definition of the roles and responsibilities in this process. 
Figure J-1
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J.3.2 PWS or Requirements Document Modification

A PWS or Requirements Document modification is necessary when there is a documented change to work requirements.  These changes may be to existing requirements such as the scope of tasks, workload increases or decreases, or revisions to performance standards.  A modification is also required for the addition of new work requirements to remove existing requirements.  It is essential that the MEO be able to respond quickly to new or changing requirements in order to be responsive to customers.  This requires clearly defined procedures and lines of authority to approve modifications. The following flowchart provides an overview of the process.
Figure J-2
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The template and sample Modification Request and Acceptance Form is included in Exhibit J-1. Detailed instructions and guidance for completing the form follow in the sections below.
J.3.2.1 Identify Need for Modification
Formal modification requests may originate with the IHSP, the Project Officer, or the Contracting Officer.  Customers or other elements who wish to have a modification implemented should coordinate this request with the Project Officer.  
Regular performance monitoring efforts may also identify the need for a modification.  As part of the Quality Assurance Program, QAEs or the Project Officer will be monitoring the measuring and monitoring the performance of the IHSP against the performance standards listed in the PWS or RD. Additionally, the key workload items identified in the PWS should be tracked and assessed on a scheduled basis (at least quarterly).  See Section H for details on performance monitoring.  The In-House Service Provider should document any apparent changes to workload, standards, or work requirements and notify the Project Officer of the apparent change.  The Project Officer should validate and assess the significance of the changes, determine the impact on the scope of the RD or PWS, and then determine whether to pursue a modification or not.
The Project Officer may also receive requests from customers or the IHSP to take on new work outside the scope of the existing PWS or requirements document or to remove or change existing work requirements.  In these situations, the Project Officer will determine whether it is appropriate for the requested requirement(s) to be added, changed, or removed, and then begin to quantify the workload and as soon as possible.  

In addition, ICs should their monitor hiring, personnel actions and FAIR Act Inventory changes, and contract requirements to identify other areas where their actions may affect an MEO.  If there will be such an effect, the ICs must coordinate their actions with the Project Officer and Contracting Officer for the IHSP prior to implementation.  
J.3.2.2 Specify Type and Affect of Change
The first step in preparing a modification request is identifying the type of modification required and the type and size of effect it will have on the scope of the requirements.  A modification request may contain more than one type of change.  The tables below may help with this step.

	(
	Type
	Details
	Example of the Effect on the Requirements

	
	Workload
	The quantity of work has increased or decreased.
	A library’s loans increase from 10,000 per year to 15,000 per year,

	
	Performance Standard
	The measures of performance have changed.
	A new regulation reduces the allowed time to complete an inspection from 3 working days to 1 working day.

	
	Requirement Change
	There is a change to tasks or work requirements.
	Implementation of a new computer system requires the activity to change its report formats and information.

	
	Administrative
	There is a change to administrative information associated with the Letter of Obligation
	A new MEO Manager replaces an MEO Manager who retired.


	(
	Scope Impact
	Details
	Example

	
	New Work Requests

	There is a new work requirement that is within the overall scope of the functions included in the RD/PWS.
	A facilities maintenance function is to begin supporting a new building that is within the boundaries previously set by the PWS or requirements document

	
	Removing Work Tasks
	A task is no longer required.
	A new automated system automatically produces a report that the function previously tracked manually.


J.3.2.3 Prepare Documentation
Since the IHSP is performing under a LOO, the Contracting Officer must document and approve any change to the PWS or requirements document prior to its implementation.  Project Officers should submit requests for PWS or requirements document modifications in Section 1 of the Modification Request Form shown below. 
Figure J-3 
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Modification requests must include the applicable PWS references (section, paragraph numbers, and tasks), description of the change, and effect on workload.  The Project Officer should ensure that the request for modification also includes detailed supporting documentation as an attachment, and that the documentation uses standard contracting terminology and requirements, as it will become a part of the official contract file.  In particular, requests for modifications must be performance-based.  They should identify work requirements, workload, and performance standards, and should not address the resources required to complete the work.  The request for modification should include only the work requirements, workload, and performance standards that will change.  The documentation should provide supporting information regarding how the need for the change arose.
Example:  

	Request for Modification:

Replace Technical Exhibit 5.1-001 workload item 5.2.4.1, 300 web site updates with Technical Exhibit 5.1-001 workload item 5.2.4.1 450 web site updates.  

	Request for Modification Documentation:

Technical Exhibit 5.1-001 workload item 5.2.4.1:  The Information Technology – Web Development Requirements Document requires the Service Provider to perform 300 systems installations per year at the National Heart, Lung, and Blood Institute currently performs 300 web site updates per year.  The new Example Systems Initiative will increase the number of web site updates to 450 per year.  


The Project Officer will initiate the modification request, often after a suggestion from a customer, an Executive Officer, or the MEO Manager.  All requests must have the concurrence of all of the Executive Officers of the ICs affected by the change.  The Executive Officers may formally delegate their approval authority. 
The Project Officer must also approve modification requests and should include the CART when submitting requests for modification to the Contracting Officer.  The Project Officer certifies, as the technical authority, that the changes are operational requirements.  The Project Officer must also obtain funding availability from the Budget or Administrative Officer for any funds needed to pay for any actual resource costs created by the modification.  The Contracting Officer will reject requests for modification that do not include either a funds availability notice, or a letter certifying that the in-house service provider does not need additional budget funds for the modification .  No exceptions will be granted.  The Project Officer will submit the request to the Contracting Officer who has the sole authority for approving changes to the scope of work.  The Contracting Officer will ensure that the documentation is sufficient and then request a proposal from the IHSP identifying resources required in response to the modification (if not already provided with the request). 

J.3.2.4  Respond to Modification
The IHSP will propose a response to the modification and identify resource impacts (i.e., FTE and costs) in Section 2 of the Modification Request Form.  This is the opportunity for the IHSP to develop a proposal for completing the new or increased workload in the PWS Modification, or for adjusting due to a reduction in workload or elimination of specific requirements. Depending upon the nature and source of the modification, the IHSP may provide the proposal with the initial modification request, or may wait for the Contracting Officer to accept the modification request before preparing the response.
Figure J-4
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The proposal should outline the staffing changes and technical approach the IHSP will take to accomplish the requirements specified in the modification.  The Responsible Official or MEO Manager will identify the effect on staff (FTE), other required resources, and associated costs and submit the proposal to the Project Officer for approval.  For requests that require additional funding, the Project Officer must obtain funds availability from the Budget or Administrative Office to support the proposed costs.  By signing the proposal, the Project Officer verifies that this step is complete and that funds are available.
J.3.2.5 Final Modification Approval
The Project Officer submits the proposal to the Contracting Officer for final approval.  The Contracting Officer may request that a knowledgeable party not affiliated with the MEO review the proposal prior to approval.  The Contracting Officer may enter into negotiations with the Responsible Official or MEO Manager as part of the normal contract modification process.  The Contracting Officer may ask the Project Officer to provide technical support to the Contracting Officer’s negotiations.  The Contracting Officer is the sole official with the authority to approve changes to the scope of the work required, and is the sole official with the authority to approve increases to the resources required to complete the work.  The Contracting Officer is responsible for verifying and approving the modification and for notifying the Responsible Official for the MEO (i.e., the signer of the LOO).  

By approving and signing the final modification, the Contracting Officer issues the LOO modification and the IHSP must perform in accordance with the changes.

J.3.3 MEO Deviation

MEO Deviations document changes in operations, staffing, or costs of the organization that are not associated with fund modifications to the scope of work.  Deviation reports may originate with the IHSP, the Project Officer, or the Contracting Officer; however, the IHSP is responsible for notifying the Project Officer when there is a change in the operation or staff of the organization.  Failure to do so may be indicative of a performance concern that could negatively affect the IHSP’s past performance ratings.  The Executive Officers of all the ICs affected by the deviation must be informed, and sign the deviation form to indicate they have received the deviation notice, prior to submittal to the Contracting Officer.  Normally, the Responsible Official or MEO Manager develops and submits MEO Deviations to the Project Officer and Contracting Officer.  The deviation, and supporting documentation, become part of the official contract file.  
J.3.3.1 Staffing Deviations

Staffing deviations are the most common type of deviation.  The IHSP or ICs with personnel in the IHSP should document all staffing deviations to their proposed organization using the Staffing Deviation Request Form included as Exhibit J-2 and discussed below.  For all deviations, the IHSP or IC shall submit the form to the Project Officer, who will review it and submit it to the Contracting Officer.  Supporting documentation should explain why the IHSP’s deviation from the proposed organization exists and how the change will affect IHSP costs.
Staffing deviations include any change to the actual IHSP positions from the positions proposed in the Agency Cost Estimate.  Examples include changes to position type, work location, grade, or FTE.  A change to any one of these factors could affect the cost of the position (as calculated according to A-76 guidelines).  The first table (shown in yellow) lists position information from the Agency Cost Estimate.  The second table (shown in blue) lists new information.
Figure J-5
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J.3.3.2 Deviation Types

Deviations may or may not be indicative of a problem with performance. They commonly occur when: (1) there are material changes to the MEO from the original proposal within the originally-proposed costs, (2) the MEO exceeds the originally-proposed costs, without a modification, or (3) the MEO fails to meet solicitation requirements.  The deviation type should be documented on the form. Details and examples for these situations are provided below.

(1) Material change to the MEO within the cost ceiling

The IHSP has the ability to be flexible within their cost ceiling to address customer needs and accomplish the work specified.  Deviations of this type will not normally affect the IHSP’s past performance evaluation.  This would include approved changes to the MEO staffing structure, within the existing cost ceiling.
	Example: 

	The MEO contains a unit with three GS-07 positions.  The MEO determines that it can more effectively meet the agency’s requirement with one GS-09 and two GS-05’s.  The cost impact for this deviation is approximately $11,000 per year less than the MEO proposal.


(2) Cost increase above the cost ceiling without a modification

In some circumstances, the IHSP may deviate from the proposal in a way that increases costs above the cost ceiling.  If the “deviation” is the result of changes to work requirements, the IHSP should contact the Project Officer to determine whether it is more appropriate to handle it as a modification.  However, in some circumstances, the IHSP must exceed the cost ceiling without a modification. 
	Example: 

	The MEO contains a career ladder position GS-04/05/06.  The MEO proposal and Agency Cost Estimate described this position as a GS-04 during the entire first year of performance.  However, the person filling the position in the IHSP is up for promotion from GS-04 to GS-05 during the second quarter.  The IHSP would provide an explanation stating that since the MEO proposal did not specify individuals who would fill the positions it was difficult to anticipate this situation.  Since the IHSP contains Federal employees, the organization must follow OPM guidelines for promotions.  The cost impact of this deviation is approximately $3,300.


(3) Failure by the MEO to meet solicitation requirements

A deviation may arise because of failure to meet solicitation requirements or to address performance issues.  The Project Officer and Contracting Officer must approve the deviation.
	Example: 

	The Solicitation requires that offerors submit a listing of key personnel to the Contracting Officer by a specific date.  Due to the time required for VERA/VSIP announcements, the IHSP requests a deviation to submit the listing of key personnel two weeks after the required date.  There is no cost impact associated with this deviation.

	Example: 

	The IHSP is not meeting its performance standards in a specific area.  To solve this problem, the MEO proposes to add a supervisor, at additional cost to the Government.


J.4. Exhibits

Exhibit J-1 Modification Request Form Template and Sample
Exhibit J-2 Staffing Deviation Request Form Template and Sample
























































































































� If a new requirement (i.e., one that the service provider has not performed in the past) is severable from current work, NIH may choose to have a contractor perform it without an A-76 study.  The Circular states, in this case, “A streamlined or standard competition is not required for private sector performance of a new requirement, private sector performance of a segregable expansion to an existing commercial activity performed by government personnel, or continued private sector performance of a commercial activity.  Before government personnel may perform a new requirement, an expansion to an existing commercial activity, or an activity performed by the private sector, a streamlined or standard competition shall be used to determine whether government personnel should perform the commercial activity.” OMB Circular A-76 (revised), May 2003, Paragraph 5.d.  The Project Officer and the Contracting Officer will determine, on a case-by-case basis, if a new requirement is within scope of the PWS, and whether the in-house service provider or a contractor should perform the new requirement.
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