
Section E - Contests - 08-08-06

Section E - Contests - 08-08-06
8/8/2006

Department of Health and Human Services

National Institutes of Health

Competitive Sourcing Guidebook

Section E - Contests


1Section E:
Contests – The Agency Tender Side


1E.1.
Policy


1E.1.1
OMB Circular A-76


2E.1.2
Federal Acquisition Regulation


2E.1.3
Government Accountability Office Bid Protest Regulations


2E.2.
Roles and Responsibilities


3E.3.
Procedures


3E.3.1
Background and Applicability


4E.3.2
Directly Interested Parties


4E.3.3
Legal Fees and Court Costs


4E.4.
Potential Pitfalls




Appendices (Volume II)
	Number
	Description

	A
	OMB Circular No.  -76 (Revised May 29, 2003)

	B
	Department of Health and Human Services Guidebook for Performance of Commercial Activities under OMB Circular No.  A-76 (Draft March 30, 2005)

	
	

	
	

	
	


Section E: Contests – The Agency Tender Side
	Objectives for this Section

	(
	Define “contests”

	(
	Understand contests of Standard Competitions

	(
	Define “directly interested parties”

	(
	Understand the implications for Streamlined Studies


A contest is a formal complaint alleging a violation of the regulations and laws pertaining to the competitive sourcing process.  A competitive sourcing contest is synonymous with the “protest” in acquisitions and contracting.  Contests apply to standard competitions only.  Streamlined competitions have no mechanism for contests.
  In a standard competition, any offeror can submit a contest, including the Agency Tender Official on behalf of the in-house organization.  

If an unsuccessful offeror submits a contest, the Contracting Officer and General Counsel collaborate to respond to the protest in a timely and objective manner.  If any member of an A-76 Team receives a formal contest from another entity, he or she should contact Contracting Officer and HHS General Counsel immediately.  
The intended audience for this guidebook section includes any Most Efficient Organization (MEO) Team member who considers filing a contest in a Standard Competition.
E.1. Policy

E.1.1 OMB Circular A-76

The following are specific sections of OMB Circular A-76 (revised) that are associated with the Contest process.  If you are unfamiliar with the terms used in this Section, please refer to Section A, Competitive Sourcing Overview, and to the rest of this chapter, which covers the requirements in more detail.
ATTACHMENT B, SECTION F CONTESTS

1. Standard Competitions.  A directly interested party (see Attachment D) may contest any of the following actions taken in connection with a standard competition: (1) a solicitation; (2) the cancellation of a solicitation; (3) a determination to exclude a tender or offer from a standard competition; (4) a performance decision, including, but not limited to, compliance with the costing provisions of this circular and other elements in an agency's evaluation of offers and tenders; or (5) a termination or cancellation of a contract or letter of obligation if the challenge contains an allegation that the termination or cancellation is based in whole or in part on improprieties concerning the performance decision. The pursuit of a contest by a directly interested party and the resolution of such contest by the agency shall be governed by the procedures of FAR Subpart 33.103. 

2. Streamlined Competitions.  No party may contest any aspect of a streamlined competition. 
E.1.2 Federal Acquisition Regulation

Federal Acquisition Regulation (FAR) Subpart 33.103 governs protests.  The entire text of the subpart is available at http://acquisition.gov/far/current/html/Subpart%2033_1.html#wp1088680.  
E.1.3 Government Accountability Office Bid Protest Regulations

The Government Accountability Office receives protests associated with acquisitions for the entire Federal Government.  GAO-level protests are separate and distinct from Agency-level (NIH-level) protests.  In some instances, offerors will file GAO protests after an Agency-level protest fails.  In other cases, they will file GAO protests simultaneously with or instead of an Agency protest.  GAO regulations governing bid protests are online at http://www.gao.gov/decisions/bidpro/bid/bibreg.html.
In addition, the GAO publishes a descriptive guide to bid protests, available at http://www.gao.gov/decisions/bidpro/bid/d06797sp.pdf. 
E.2. Roles and Responsibilities

The following individuals and groups will serve as guides, resources, and key players.  Some of these individuals or groups have been involved since the preliminary planning phase and may be able to provide background information on decisions made, an understanding of the overall A-76 process, or other helpful information.  

· Commercial Activities Steering Committee (CASC): The CASC does not have a direct role in filing a contest.  However, the CASC may provide and coordinate support for both filing and answering contests.
· Commercial Activities Review Team (CART): The CART does not have a direct role in filing a contest.  However, the CART normally provides and coordinates support for ATOs who consider filing contests and to the Contracting Officer and teams answering contests. 
· Contracting Officer (CO):  The Contracting Officer receives and coordinates the response to an agency-level protest.
· General Counsel (GC):  The General Counsel provides legal advice to support all aspects of the A-76 and acquisition process, and is particularly important during a contest, protest, or appeal.  The FAR requires that the Contracting Officer seek legal advice for all protests.
· Agency Tender Official (ATO):  The Agency Tender Official may file a protest because he or she is one of several “directly interested parties” defined by the Circular.
· Directly Interested Party:  A directly interested party may file a contest in a Standard Competition.  These include the Agency Tender Official, a single directly affected employee appointed by a majority of directly affected employees as their agent, a private sector offeror, or the official who certifies the public reimbursable tender.
E.3. Procedures

E.3.1 Background and Applicability

The Circular defines the conditions and circumstances under which “directly interested parties” may contest actions taken in connection with a Standard Competition.  Federal Acquisition Regulations (FAR) and special provisions in the Circular (new to the May 2003 version) cover contests and allow in-house, Standard Competition competitors, to pursue contests in the same manner as a contractor could.  

The Circular states that “a directly interested party” may contest any of the following actions of an A-76 process taken in connection with a Standard Competition.  
· The solicitation.
· The cancellation of a solicitation.
· A determination to exclude the government’s tender or a contractor’s offer from a Standard Competition.
· A performance decision (including but not limited to, Circular compliance issues with costing and other study elements).
· A termination or cancellation of a contract or Letter of Obligation within specified parameters.

[image: image1.wmf]Words of Caution: Before filing a contest, consider that the protest process has not truly tested the provision for the government to file contests.  Recent decisions provided further delineation of the guidelines for filing contests rather than decisions regarding the merit of the specific contests.  Two recent contests from government entities have become test cases for in-house contests.  One of the rulings clarified who is legally a “directly interested party” (see below).  The other led to an amendment of the Government Accountability Office (GAO) Bid Protest Regulations to incorporate and facilitate implementation of the Circular.  Without this latter change, GAO would not have entertained any government agency contest.  
Another result of the above is that since no ruling body (such as GAO) has ruled on a government agency contest based on the merit of the contest itself, no precedent exists to indicate the likely outcome of a case.  Consequently, there is very little guidance to share with a “losing” in-house organization, except from the Circular and the outcome of the test cases.
[image: image2.wmf]The Circular and the GAO Bid Regulations cover only Standard Competitions of more than 65 full-time equivalents (FTE) employees.  The amendment does not include Standard Competitions of 65 or fewer FTE, nor does it cover Streamlined Studies of any size.  This is an important clarification for the MEO and its bargaining unit.  
E.3.2 Directly Interested Parties

As mentioned above, in the first attempted protest under the new Circular, it was not clear who, other than the Agency Tender Official, could be the “directly interested party” referred to in the Circular.  At the request of numerous federal agencies, OMB issued a memorandum to clarify the Circular definition and ultimately the application of the term, “directly interested party” (see Exhibit E-1).  The Circular definition has since changed to clarify this:

“The agency tender official who submitted the agency tender; a single individual appointed by a majority of directly affected employees as their agent; a private sector offeror; or the official who certifies the public reimbursable tender.”  
The critical part of the definition, italicized for emphasis, is that the “individual appointed” must be a directly affected employee.  The named agent or representative of the directly affected employees cannot be a bargaining unit leader or lawyer (unless, of course, their position was included in the function studied.)  However, this by no means limits the appointed individual in seeking legal or other assistance, to include bargaining unit assistance, in his/her representation of the directly affected employees.

E.3.3 Legal Fees and Court Costs

The question of who pays remains unanswered to date.  While the bargaining unit can certainly provide in-kind assistance or, if so inclined, pay for such assistance, it is still unclear whether the government has any “requirement” to support the MEO in such a protest scenario.  If you get to this point in the study process, contact OMB to identify if there are any updates.
E.4. Potential Pitfalls

Contests can consume a large amount of resources that could be devoted to uses that are more productive.  Depending on who is contesting the actions, numerous legal reviews will take place and language use will be critical.  Even individual words can be taken out of context and used against a given party. Records will be opened for scrutiny. Timelines and all procedures will be checked for compliance. Proceedings and records may end up in court. All ongoing actions may be placed on hold. As such, hiring actions may be placed on hold, critical positions may go vacant for an extended period of time and significant personnel turmoil may result. 
Following the Circular and the FAR at all times, having complete documentation, and conducting a fair and open competition will make contests less likely.  If there is a sense that improprieties or complacency occurred in a competition, a contest is likely. 

























































� The Circular specifically excludes contests by any party in Streamlined Competitions.  In addition, the GAO amendment to its Bid Protest Regulations, which set the stage for limited authority for government in-house competitors to submit protests, did not include Streamlined Competitions.  Therefore, organizations under a Streamlined Competition may not submit contests.  The certified performance decision is the binding and final decision.
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